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Statement of the Case 

This is a mandamus proceeding brought by ap¬ 
pellant, Loren H. Wittner, Relator below, on De¬ 
cember 2, 1929, against the Commissioners of the 
District of Columbia, appellees, Respondents be¬ 
low, to require them to restore Relator to his for¬ 
mer position as a civilian employee of the Metro- 
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politan Police Force of the District of Columbia. 
This case is here on appeal from a judgment of the 
Supreme Court of the District sustaining a de¬ 
murrer to Relator’s amended replication and dis¬ 
missing the petition. (R. 22). 

The facts stated in the brief of appellant, Re¬ 
lator below, do not in all respects conform to the 
record in this case; we shall, therefore, set out 
briefly such material facts alleged in the pleadings 
as are necessary to a proper determination of this 
appeal. 

Relator in his petition alleges that prior to the 
15th day of July, 1928, he was an employee of the 
Federal Government, under the Federal classifi¬ 
cation service with military preference; that on 
said day he resigned from said position; (R. p. 1) 
that he was reinstated on September 22, 1928, and 
assigned to duty as a civilian employee in the Traf¬ 
fic Bureau of the Metropolitan Police Department 
of the District of Columbia as junior clerk, (R. p. 
2); that he held such position until November 1, 
1928, when he was orally suspended from duty by 
E. W. Brown, then Inspector of the Traffic Bureau 
of the Metropolitan Police Department (R. p. 2); 
that on December 4, 1928, the Board of Commis¬ 
sioners of the District of Columbia removed Re¬ 
lator from service, effective November 1,1928, be¬ 
cause of his alleged inefficiency, (R. p. 2); that 
Relator’s efficiency rating in the Metropolitan Po¬ 
lice Department has never been established and 
his dismissal for alleged inefficiency has never been 
approved by the Personnel Classification Board, 
(R. p. 2); and that the Relator has not been paid 
his salary for any period since the first day of No¬ 
vember, 1928, nor has he been allowed to perform 
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the duties of his office although he has made nu¬ 
merous demands therefor (R. p. 3). The petition 
concludes with a prayer that a writ of mandamus 
issue to the Board of Commissioners commanding 
them to reinstate the Relator to the position from 
which he was removed and to all the rights, duties, 
privileges and emoluments to the same appertain¬ 
ing. (R. p. 3). 

Respondents answered the petition admitting 
the facts alleged as above set forth with the ex¬ 
ception of the allegation that Relator was dis¬ 
charged because of inefficiency, which allegation 
was denied. The answer set forth reasons for Re¬ 
lator’s discharge (R. p. 7), and further avered 
that under date of November 15, 1928, Inspector 
Brown wrote to Relator the following letter (R. 
pp. 7 and 8): 

“Traffic Bureau 

Metropolitan Police Department 

Washington, D. C., Nov. 15, 1928 

Mr. L. H. Wittner, 

252 8th St., S. E., 

Washington, D. C. 

Sir: 

On November 1,1928, you were suspend¬ 
ed from duty as a junior clerk in the Met¬ 
ropolitan Police Department of the District 
of Columbia under Classification CAF 2. 
My action in the matter was referred to 
the Major and Superintendent of Police on 
the same date and forwarded by him to the 
Board of Commissioners of the District of 
Columbia on the same date with a recom¬ 
mendation for your removal effective from 
and after November 1, 1928, since which 
2d 
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time you have performed no service in the 
Metropolitan Police Department. 

Before the Board of Commissioners acts 
on the recommendation of the Major and 
Superintendent of Police, they desire you 
to show cause within five days from the 
date of this letter why the recommendation 
of the Major and Superintendent of Police 
for your removal from the service on No¬ 
vember 1, 1928, should not be approved. 

Your reply should be addressed to the 
following charges of failure on your part 
to properly perform the duties of your po¬ 
sition. 

1. You were assigned to the work of 
maintaining a daily record of traffic ar¬ 
rests and correcting the addresses on the 
record card of holders of District permits, 
on September 22,1928. This work was not 
kept up to date by you and it was necessary 
that other clerks be assigned to bring the 
work up to date. 

2. Your failure to keep this work up to 
date was due to the fact that you used office 
time for private purposes in writing news 
articles; in using the official telephone for 
private purposes; and for receiving visitors 
on private errands having no connection 
with the work assigned to you. 

3. For circulating among the female 
employees of the Traffic Bureau a pamphlet 
having to do with companionate marriage, 
free love, etc., of an offensive nature to the 
persons among whom you circulated the 
pamphlet. 

Very truly yours, 

(Signed) E. W. Brown, 

E. W. Brown, 

Inspector , Traffic Bureau. 


EWB/cad. 
File TB5” 
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In reply to this letter Relator wrote Respondents 
as follows (R. p. 9): 

“Washington, D. C., Nov. 20j 1928 
The Board of Commissioners of 
the District of Columbia, 

Washington, D. C. 

Gentlemen: 

I received a letter from E. W. Brown, In¬ 
spector of the Traffic Bureau, dated No¬ 
vember 15, 1928, a copy of which is en¬ 
closed herewith. In compliance with that 
letter, I am, therefore, replying to the 
charges therein set forth. 

I do not recognize the right of the inspec¬ 
tor to either dismiss or suspend me from 
my office. I was directed to get out by In¬ 
spector Brown. I have thereafter offered 
to perform the services of my office, but in 
view of the finality of the language used by 
Inspector Brown I anticipated that I would 
not be allowed to perform any of my duties 
until the matters involved were cleared up. 

I insist that I am still on the rolls of the 
Bureau and still entitled to my pay. 

Answering the charges seriatim I advise 
you as follows: 

I deny that there was any failure on my 
part to properly perform the duties of my 
position. 

Charge No. 1. 

I deny Charge No. 1. The current work 
was kept up to date. It appears that a 
more comprehensive description of the work 
assigned might well have included ‘giving 
information to the enquiring public relat¬ 
ing to permits.’ 

I deny that other clerks were assigned 
due to my failure to bring the work up to 
date. 
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The records of your bureau will verify 
that the only other clerk assigned to the 
work was appointed Monday, September 
24, 1928„ while my appointment was effec¬ 
tive Saturday, September 22, 1928, and 
that both of us thereafter worked at the 
same assignment. No other clerks were 
detailed to keep the work current and the 
appointment of a second clerk on Septem¬ 
ber 24th was in no way due to any ineffi¬ 
ciency on my part, as I had worked only 
one half day. 

The matter of correcting addresses on 
the application cards and record cards re¬ 
quires further explanation, however. 

After the issuance of the three-year per¬ 
mits was begun in 1926, no concerted effort 
was made to keep the addresses corrected 
from day to day on the permittee’s appli¬ 
cation and record cards. In the summer 
of 1928, through newspaper publicity the 
holders of District drivers’ permits were 
notified that changes of addresses must be 
indicated to avoid conflicting with the Traf¬ 
fic rules. It would be difficult to estimate 
the number of unrecorded changes of ad¬ 
dresses accumulating over the period of two 
years for approximately 140,000 permit 
holders. When I reported for work the 
number of these changes which had been 
recorded on the office cards was negligible, 
due to lack of help. Although the current 
work required almost continuous attention, 
considerable progress had been made while 
I was working there to bring that accumu¬ 
lated work down to date. It was not by any 
means completed. 

Charge No. 2. 

I deny that the facts alleged in Charge 
No. 2, if true, (which is not admitted) les- 
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sened my ability or conduced to failure on 
my part to properly perform the duties of 
my position. 

Charge No. 3. 

I deny that Charge No. 3 prevented the 
efficient performance of the duties of my 
position. 

I admit that some of the employees men¬ 
tioned read an unfinished, unpublished 
manuscript of my latest book ‘Blueblood 
Intimacies.’ 

It is only logical that I should ^endeavor 
to ascertain the general opinion of the pub¬ 
lic regarding the book before undertaking 
to publish it, with entailed expense. 

1 deny that this book dealt particularly 
with companionate marriage and free love. 
It was an inoffensive, ironical, and spicy 
satirical review of modern marriage cus¬ 
toms and practices, with heredity particu¬ 
larly in view. These were contrasted with 
the slow growth of ancient marriage sys¬ 
tems since the dawn of civilization. 

Respectfully yours.” 

The answer further alleges that Respondents, 
acting within the discretion reposed ih them by 
law, determined that Relator was guilty of insub¬ 
ordination, neglect of duty and conduct prejudicial 
to the service and to good morals and should be re¬ 
moved as an employee of the Police Department 
of the District of Columbia for the good of the ser¬ 
vice (R. p. 10), and that Respondents, on Decem¬ 
ber 4, 1928, caused the following Order to be en¬ 
tered (R. p. 10): 

“ORDERED: 

That the action of the Major and Super¬ 
intendent of Police in suspending Loren H. 

3d 
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Wittner (Bu. 754, CAF2) junior clerk in 
the Metropolitan Police Department of the 
District of Columbia, on November 1,1928, 
is hereby confirmed and that said Wittner 
is hereby removed as an employee of the 
Police Department of the District of Co¬ 
lumbia for the good of the service effective 
from and after November 1, 1928. 

By order of the Board of Commissioners, 
D. C. 

Daniel E. Gauges, 

Secretary to the Board.” 

The answer further alleges that Relator, since 
the day of his removal from the service, has made 
no demand upon Respondents for his salary or to 
be permitted to perform the duties of the position 
from which he had been removed (R. p. 11). 

It is further alleged in the answer that on the 
7th day of December, 1928, one Clara B. Cohen 
was appointed to fill the position formerly occu¬ 
pied by the Relator at the same salary as received 
by Relator and that ever since the time of her ap¬ 
pointment, said Clara B. Cohen has performed the 
duties of her position and has received the salary 
therefor (R. p. 11). 

It is further alleged that Relator is guilty of 
laches in bringing this suit (R. p. 12). 

To this answer Relator filed an amended repli¬ 
cation (R. p. 13). In this replication Relator joins 
issue on the Respondents’ denial that they removed 
Relator from the service because of his alleged in¬ 
efficiency but admits the sending of the letter dated 
November 15, 1928, by Inspector Brown to Re¬ 
lator; the reply dated November 19, 1928, from 
the Relator to the Respondents and the entry of 
the Order by the Respondents dated December 4, 
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1928 (R. p. 13). Relator sets up certain facts (R. 
p. 16-19) by which he undertakes to excuse his de¬ 
lay in instituting this proceeding, which facts for 
the sake of brevity will not be set forth here but 
will be considered at length under Point 4 of this 
brief when discussing the application of the doc¬ 
trine of laches to this case. 

Respondents demurred to the amended replica¬ 
tion on the following grounds (R. p. 20) j: 

i 

1. That it affirmatively appears from 
the averments of relator’s petition and re¬ 
plication and the admissions therein con¬ 
tained that relator was subject to dismissal 
by the respondents for the good of the ser¬ 
vice without the approval of the Personnel 
Classification Board, and without giving 
him notice of any charges preferred against 
him. 

2. That it affirmatively appears from 
said petition and replication and the ad¬ 
missions therein contained that respond¬ 
ents did give notice in writing of the 
charges preferred against him and gave 
him reasonable opportunity to reply there¬ 
to. 

3. That it affirmatively appears from 
said petition and replication therein con¬ 
tained that relator is guilty of such laches 
as to preclude him from obtaining the relief 
sought, even if otherwise entitled thereto. 

The Trial Court sustained the demurrer and Re¬ 
lator, electing to stand upon his amended replica¬ 
tion, judgment was entered dismissing the peti¬ 
tion, from which judgment Relator appeals (R. 

p. 22). 
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ARGUMENT 

I. 

% 

RELATOR WAS SUBJECT TO DISMISSAL BY 
THE RESPONDENTS WITHOUT NOTICE 
OF CHARGES PREFERRED AGAINST HIM 

It is conceded that the appointment of the Re¬ 
lator to a position as civilian employee of the Met¬ 
ropolitan Police Force of the District of Columbia 
could be made only under the provisions of the Act 
of Congress of December 5, 1919, (41 Stat. 363, 
par. 2) wherein it is provided:' 

“The Commissioners of said District 
shall appoint to office, assign to such duty 
or duties as they may prescribe, and pro¬ 
mote all officers and members of said Met¬ 
ropolitan police force: Provided, That all 
officers, members, and civilian employees 
of the force, except the major and superin¬ 
tendent, the assistant superintendents, and 
the inspectors, shall hereafter be appoint¬ 
ed and promoted in accordance with the 
provisions of an act entitled ‘An Act to 
regulate and improve the civil service of 
the United States,’ approved January 16, 
1883, as amended, and the rules and regu¬ 
lations made in pursuance thereof, in the 
same manner as members of the classified 
civil service of the United States: * * * 

Congress in this Act defines the mode of enter¬ 
ing the service of the Metropolitan Police Depart¬ 
ment and securing promotions therein, but no¬ 
where in this or any other Act, (with the excep¬ 
tion of the Act of 1923 hereinafter considered) has 
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Congress undertaken to limit the power of the 
Commissioners of the District of Columbia with 
respect to their power of removing civilian em¬ 
ployees of the Metropolitan Police Force. By the 
Act of June 11, 1878 (20 Stat. 102, Sec. 3) com¬ 
monly known as the Organic Act of the District 
of Columbia, the Commissioners of the District are 
vested with general authority over persons in the 
service of the Government of the District of Co¬ 
lumbia without regard to the channels through 
which their appointment has been effected. This 
Act provides: 

I 

“And the said Commissioners are hereby 
authorized to abolish any office, to consoli¬ 
date two or more offices, reduce the num¬ 
ber of employees, remove from office, and 
make appointments to any office under them 
authorized by law.” 

This section of the Act was considered by the 
Supreme Court of the United States in the case of 
Eckloff v. District of Columbia, 135 U. S. 240. 
That was an action by a lieutenant of the Police 
Department who was removed from office by the 
Commissioners of the District of Columbia with¬ 
out written charges being preferred against him 
and without notice to him or opportunity to be 
heard. (Note—This action arose prior to the pass¬ 
age of the Act of June 8, 1906, relative to the es¬ 
tablishment of a trial board for the Department 
and the powers thereof with respect to removals 
of members of the uniformed service from the 
force). Mr. Justice Brewer, speaking for the 
Court held: 

4d 
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“The single question presented by the 
record is as to the power of the Commis¬ 
sioners to remove a police officer without 
charges, notice or hearing. The Act of 
June 11,1878 (20 Stat. 102), by which the 
police force was placed under the control 
of the commissioners of the District, em¬ 
powers them (Par. 3) ‘to abolish any of¬ 
fice, to consolidate two or more offices, re¬ 
duce the number of employees, remove from 
office and make appointments to any office 
under them authorized by law.’ If this 
were all the legislation, there would be 
no question, for the grant of a general 
power to remove carries with it the right to 
remove at any time or in any manner deem¬ 
ed best , with or without ?iotice * * 
(Italics ours). 


Answering the contention of the plaintiff in er¬ 
ror in that case, that this unrestricted right of re¬ 
moval was limited by the provision of prior Stat¬ 
utes, the Court, after considering the nature of 
the Organic Act and holding that it “is the consti¬ 
tution of the District,” and, therefore, supersedes 
all prior legislation on the subject, continued: 


“Regarded in this light, but one inter¬ 
pretation can be placed upon the section 
quoted. The power to remove is a power 
without limitations. The power is granted 
in general terms, as well as the authority 
to adopt such provisions as may be neces¬ 
sary to carry it into execution * * *; and in 
the absence of miles and regulations direct¬ 
ing a different procedure, its act of sum¬ 
mary dismissal cannot be challenged. ,> 
(Italics ours). 
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Relator contends, however, that inasmuch as 
the Act of 1919, under which he was appointed 
provides “that all officers, members and civilian 
employees of the Force (Metropolitan Police 
Force) * * * shall hereafter be appointed and pro¬ 
moted in accordance with the provisions” of the 
Civil Service Act and the rules and regulations 
made in pursuance thereof, he can be discharged 
only in accordance with the provisions of the Civil 
Service Act, and invokes the following provision 
of the Act of August 24, 1912 (37 Stat. 555): 


“That no person in the classified civil ser¬ 
vice of the United States shall be removed 
therefrom except for such cause as will pro¬ 
mote the efficiency of said service and for 
reasons given in writing, and that the per¬ 
son whose removal is sought shall have no¬ 
tice of the same and of any charges prefer¬ 
red again him, and be furnished with a copy 
thereof, and also be allowed a reasonable 
time for personally answering the same in 
writing; * * * (Italics ours). 


Relator’s contention is that “a restriction as to 
appointment carries with it a restriction as to re¬ 
moval,” but the authorities relied upon by Relator 
do not support this position. 

In the case of Perkins v. 17. S., 116 U. S. 483, 
the statute there involved limited and restricted 
the power of removal and the Court merely held 
that Congress, under the Constitution, having the 
power to vest the right of appointment in the heads 
of deparments, it could limit and restrict the power 
of removal, saying “the constitutional authority in 
Congress to thus vest the appointment implies au¬ 
thority to limit, restrict and regulate the removal 
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by such laws as Congress may indicate in relation 
to the officers so appointed/’ 

In the case of Burnap v. United States , 252 U. 
S. 515, it was merely held that the power to re¬ 
move from public office is, in the absence of any 
statutory provision, an incident of the power to 
appoint. 

On the other hand, in the case of United States 
ex rel Taylor v. Taft , 24 App. D. C. 95, this Court 
said: 

“The entire policy of civil service has 
been to restrict the power of appointment, 
not removal .” (Italics ours). 

The case of Griffith v. Rudolph, 54 App. D. C. 
350, 352, it is submitted, is decisive of the ques¬ 
tion here presented. In that case it was contend¬ 
ed that inasmuch as the Act of May 22, 1920, en¬ 
titled “An Act for the retirement of employees in 
the Classified Civil Service, and for other pur¬ 
poses” was by its terms made applicable to the 
employees of the Municipal Government of the Dis¬ 
trict of Columbia, such employees were brought 
within the civil service of the United States and 
as such could not be removed from office except in 
accordance with the provisions of the Act of 1912 
hereinabove quoted. In denying this contention, 
this Court said: 

“Officers and employees of the District 
of Columbia are not officers and employees 
of the general government of the United 
States, and therefore are not brought with¬ 
in the civil service of the United States 
(opinion of Attorney General, April 28, 
1898,22 Op. Attys. Gen. 59) unless brought 
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within it by the act of 1920. That act pro¬ 
vided for the retirement of employees in 
the classified civil service of the United 
States. It was recognized that employees 
of the District of Columbia, not being in 
the classified civil service, would not be en¬ 
titled to the benefits of this act unless ex¬ 
pressly brought within its scope. That 
could have been effected either by extend¬ 
ing to these municipal employees all the 
rights and privileges applicable to employ¬ 
ees in the classified civil service, or by spe¬ 
cial provisions merely extending to them 
the benefits of this retirement statute. The 
declaration in the statute, therefore, that 
employees of the District ‘shall be included 
in the provisions of this act/ obviously was 
intended to mean nothing more than that 
such employees are entitled to the retire¬ 
ment privileges contained in the act. 

“Had Congress intended to make appli¬ 
cable to these municipal employees the gen¬ 
eral provisions of the civil service law, apt 
language to that effect would have been 
used. The provision in the Act of August 
24, 1912, requiring that persons in the 
classified civil service be given written no¬ 
tice of charges and an opportunity to be 
heard, constitutes a substantial barrier 
against the exercise of arbitrary power, 
without which the civil service law would 
afford little or no protection to those in 
whose interests it was enacted. See U . S. 
v. Wickersham, 201 U. S. 390, 26 Sup. Ct. 
469, 50 L. Ed. 798, and Kalbfus v. Siddons, 
42 App. D. C. 310. No reason is per¬ 
ceived why employees of the District of Co¬ 
lumbia, who are performing a public ser¬ 
vice under conditions approximating those 
surrounding employees of the general gov¬ 
ernment, should not be brought within the 
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protection of the salutary provisions of the 
civil service law. But these considerations 
should be addressed to Congress, since our 
duty is to interpret and not to make the 
laws. 

“In the absence of special provision to 
the contrary, the power of removal from 
office is incident to the power of appoint¬ 
ment. Keim v. United States, 177 U. S. 
290, 20 Sup. Ct. 574, 44 L. Ed. 774. Here, 
instead of specific provision to the contrary, 
we find that section 3 of the Act of June 11, 
1878 (20 Stat. 102) confers upon the com¬ 
missioners authority— 

‘to abolish any office, to consolidate two 
or more offices, reduce the number of em¬ 
ployees, remove from office, and make 
appointments to any office under them 
authorized by law.’ ” 

The Act of 1919, under which Relator was ap¬ 
pointed, applies not only to the civilian employees 
of the Metropolitan Police Force, but to the mem¬ 
bers of the Force as well. If it be held, as con¬ 
tended by Relator, that this Act has amended the 
Organic Act of 1878 with respect to removal of 
civilian employees from office, it necessarily fol¬ 
lows that it repeals the Act of 1906, granting to 
the uniformed members of the Police Force the 
right of trial before a Trial Board before dismis¬ 
sal from the service. The Act of June 8, 1906, 34 
Stat. 222 provides in paragraph 2 that “the Com¬ 
missioners of said District shall appoint to office, 
assign to such duty or duties as they may pre¬ 
scribe, and promote all officers and members of 
said Metropolitan Police Force according to such 
rules and regulations as said Commissioners in 
their exclusive jurisdiction and judgment may 
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from time to time make, order or amend.” Para¬ 
graph 4 of the same Act authorizes the Commis¬ 
sioners to dismiss members of the police force, un¬ 
der certain conditions, and subject to the follow¬ 
ing proviso: 

| 

“Provided: That no person shall be re¬ 
moved from said police force except upon 
written charges preferred against him in 
the name of the major and superintendent 
of said police force to the trial board or 
boards hereinafter provided for and after 
an opportunity shall have been afforded 
him of being heard in his defense.” 

The protection afforded a member of the Police 
Force by his right to trial before a Trial Board is 
much more valuable to him than the protection 
afforded by the Civil Service Act of 1912, which 
merely provides that the employee shall have no¬ 
tice of the charges preferred against him, be fur¬ 
nished with a copy thereof and allowed a reason¬ 
able time for answering the same in writing. 

It will be noted that the Act of 1919, is merely 
a restriction upon the Commissioners of their 
power to appoint members of the Police Force and 
the civilian employees thereof. It is silent as to 
removal of such employees. Had Congress intend¬ 
ed by the Act of 1919, on the one hand to deprive 
members of the Police Force of their right to ap¬ 
pear before the Trial Board, and on the other hand 
to restrict the Commissioners in the removal of 
the civil employees granted them in the Act of 
1878, Congress would have said so in clear and un¬ 
mistakable language. 
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II. 

RELATOR WAS GIVEN NOTICE OF THE 
CHARGES AGAINST HIM AND AN OPPOR¬ 
TUNITY TO REPLY THERETO. 

It appears from the record that Relator was ad¬ 
vised of the charges against him (R. p. 8) and 
that Relator replied thereto (R. p. 9). These let¬ 
ters are admitted in Relator’s amended replica¬ 
tion (R. p. 13). The subject matter of these let¬ 
ters is discussed under Point 3 of this brief. 

III. 

RELATOR WAS DISCHARGED FOR THE 
GOOD OF THE SERVICE AND NOT FOR 
INEFFICIENCY 

Until the passage of the Act of Congress of 
March 4, 1923, (42 Stat. 1488), known as the 
Classification Act, there was no limitation upon 
the power of the Respondents to remove from of¬ 
fice for any reason they might deem sufficient, 
any employee of the District Government, with 
the exception of the uniformed members of the po¬ 
lice force, and other officers not necessary to be 
considered here. The Classification Act provided 
that dismissals for inefficiency could only be made 
when approved by the Personnel Classification 
Board. The language of the Act with respect 
thereto is as follows: 

“Reductions in compensation and dis¬ 
missals for inefficiency shall be made by 
heads of departments in all cases whenever 
the efficiency ratings warrant, as provided 
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herein, subject to the approval of the 
Board.” (42 Stats. 1491). 

Section 2 of this Act provides that the term “de¬ 
partment” includes “the municipal government of 
the District of Columbia.” 

Section 9 of the Act provides as follows i 

“Sec. 9. That the board shall review and 
may revise uniform systems of efficiency 
rating established or to be established for 
the various grades or classes thereof, which 
shall set forth the degree of efficiency which 
shall constitute ground for (a) increase in 
the rate of compensation for employees who 
have attained the maximum rate of the 
class to which their positions are allocated, 

(b) continuance at the existing rate of 
compensation without increase or decrease, 

(c) decrease in the rate of compensation 
for employees who at the time are above 
the minimum rate for the class to which 
their positions are allocated, and (d) dis¬ 
missal.” 

Therefore, it will be seen that where an em¬ 
ployee is reduced in compensation or dismissed on 
the ground of inefficiency the approval of the Per¬ 
sonnel Classification Board is required in the in¬ 
terests of uniformity, throughout the various de¬ 
partments. Such a reduction or dismissal stands 
against the record of such employee. Unless the 
specific ground of removal be that of inefficiency, 
the Commissioners of the District may remove per¬ 
sons from the service without the approval of the 
Personnel Classification Board. And this power 
cannot be questioned. (Eckloff v. District of Co¬ 
lumbia ,, supra). In this case, Relator was dis- 

6d 
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charged “for the good of the service.” No charge 
of inefficiency thus appears against his civil ser¬ 
vice record. 

The case of Schurtleff v. United States, 189 U. 
S. 311, is closely analogous to the case at bar. The 
plaintiff in that case was appointed a general ap¬ 
praiser of merchandise by the President of the 
United States by and with the advice and consent 
of the Senate under a statute which provided for 
the appointment of such appraisers and further 
provided that they,— 

“may be removed from office at any time 
by the President for inefficiency, neglect 
of duty or malfeasance in office.” 

The President removed plaintiff from his office by 
an order which specified no ground for removal. 
Plaintiff instituted suit in the Court of Claims to 
recover his salary, claiming his removal to be ille¬ 
gal because made without notice of any charges 
against him and opportunity to be heard thereon. 
The Supreme Court held that plaintiff could not be 
dismissed on any of the grounds specified in the 
statute without such notice and hearing, but that 
the statute did not deprive the President of his 
right to summarily remove plaintiff on any other 
ground. The Court further held that no hearing 
having been afforded plaintiff, it must be conclu¬ 
sively presumed he was not dismissed on any of 
the grounds set forth in the statute. The Court 
said: 


“It must be presumed that the President 
did not make the removal for any cause as¬ 
signed in the statute, because there was 
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given to the officer no notice or opportunity 
to defend * * * .” (p. 314). 

“A removal for any of those causes can 
only be made after notice and ah oppor¬ 
tunity to defend, and therefore, if a re¬ 
moval is made without such notice, there is 
a conclusive 'presumption that the officer 
was not removed for any of those causes, 
and his removal cannot be regarded as the 
least imputation on his character for integ¬ 
rity or capacity” (p. 317). (Italics ours). 

i 

Therefore, it necessarily follows that, as Re¬ 
spondents ordered the removal of Relator ‘Tor 
the good of the service,” without securing the ap¬ 
proval of the Personnel Classification Board, there 
is a conclusive presumption that Relator was not 
removed for inefficiency, and his removal cannot 
be regarded as the least imputation upon his effi¬ 
ciency record. 

But Relator, disregarding the decision above 
cited, contends that the charge against him was 
that of inefficiency, and, therefore, assumed his 
dismissal to be on that ground, irrespective of the 
wording of Respondents’ order, hereinbefore re¬ 
cited. It is submitted that even had the Commis¬ 
sioners charged Relator with inefficiency, and as¬ 
suming that they did, this did not deprive them of 
their power to discharge him upon any other 
ground they deemed sufficient. However, conced¬ 
ing for the sake of argument that Relatbr’s posi¬ 
tion is well founded, we come to a consideration of 
the charges made against him. 

The charges upon which Relator was removed 
from the service of the District of Columbia were 
not the outgrowth of inefficiency on his part,— 
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rather they grew out of acts of non-feasance and 
conduct prejudicial to good morals. 

At this point it is pertinent to consider the re¬ 
ply of the Relator to the communication addressed 
to him by the Inspector of the Metropolitan Police 
Department after he had been suspended and be¬ 
fore he had been formally removed from the ser¬ 
vice, all of which isjn the record and admitted by 
him in his replication: 

“ * * * Although the current work re¬ 
quired almost continuous attention, consid¬ 
erable progress had been made while I was 
working there to bring that accumulated 
work down to date. It was not by any 
means complete ****.” (R. p. 9). 

Counsel for Relator in their brief quote from 
Webster’s Unabridged Dictionary a definition of 
“Inefficiency” as: 

“Not producing the effect intended or de¬ 
sired; incapable of, or indisposed to effec¬ 
tive action; habitually slack or remiss; ef¬ 
fecting little or nothing; as, inefficient 
workman.” 

And from Murray’s English Dictionary, it is de¬ 
fined as: 


“Inability or failure to accomplish some¬ 
thing; failure to produce or inability to 
produce the desired effect.” 

But the later dictionaries define “inefficiency” 
more narrowly, as want of ability. In Funk and 
Wagnall’s Dictionary, published in 1927, “ineffi¬ 
ciency” is defined as: 
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‘‘Fact or state of being inefficient; want 
of ability to accomplish a desired object.” 

The word “inefficient” is defined by the same 
dictionary as: 

“Not efficient; not possessing power or 
capacity adequate to a given requirement; 
not accomplishing an intended purpose; as, 
an inefficient officer; inefficient measures. 

At Yorktown * * * the enemy was neither 
idle nor inefficient in their efforts for de¬ 
fense or annoyance.” (Italics ours). 

I 

And in Webster’s New International Diction¬ 
ary, published in 1926, “inefficiency” is defined as: 

“Quality, state, or fact of being ineffi¬ 
cient; want of power or energy sufficient for 
» the desired effect; inefficacy; incapacity.” 

Reading the charges, contained in the letter ad¬ 
dressed to the Relator, it is found that: 


“You were assigned to the work of main¬ 
taining a daily record of traffic arrests and 
correcting the addresses on the record card 
of holders of District permits, on Septem¬ 
ber 22, 1928. This work was not kept up 
to date by you and it was necessary that 
other clerks be assigned to bring the work 
up to date.” (R. p. 8). 


Now, had the Respondents permitted that alone 
to stand an inference of “inefficiency” might be 
drawn, but Respondents carefully amplified the 
basis for the charge in the following language: 

“Your failure to keep this work up to 
date was due to the fact that you used of- 
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fice time for private purposes in writing 
news articles; in using the official telephone 
for private purposes; and for receiving 
visitors on private errands having no con¬ 
nection with the work assigned to you.” 
(R. p. 8). 

Nowhere in the charges, which were the basis 
of the removal of the relator from the service of 
the District of Columbia, is it charged that he was 
incapable of performing his duties, or that he was 
indisposed to effective action, or that he was ha¬ 
bitually slack or remiss or that he effected little or 
nothing; the charge against the relator is that he 
failed to perform the duties of the office assigned 
to him not because of his “inability” or because of 
his “incapability” but because he devoted much of 
his time to matters other than those which fell 
within the scope of his authority as a civilian em¬ 
ployee of the Police Department in the service of 
the District of Columbia. 

“NONFEASANCE” is defined as: 

“ * * * the omission of an act which a 
person ought to do.” It is the neglect or 
refusal without sufficient excuse to per¬ 
form an act which it is an officer’s legal 
duty to the individual to perform. 

3 Words and Phrases, 620. 

State to Use of Cardin v. McClellan, 113 
Tenn. 616. (3 Ann. Cas. 992.) 

The case of Keim v. 17. S., 177 U. S. 290, relied 
upon by relator is not in point. There the court 
was not construing the meaning of the work “in¬ 
efficiency.” The statute under consideration in 
that case provided (p. 294): 
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“That in making any reduction of force 
in any of the executive departments, the 
head of such department shall retain those 
persons who may be equally qualified who 
have been honorably discharged from the 
military or naval service of the United 
States, and the widows and orphans of de¬ 
ceased soldiers and sailors.” 

The court was construing the meaning of the 
words “equally qualified,” the court saying: 

“The preference, and it is only a prefer¬ 
ence, is to be exercised as between those 
‘equally qualifed,’ and this petitioner was 
discharged because of inefficiency.” 

It is contended by relator that the charges pre¬ 
ferred against him and upon which he was re¬ 
moved from the service of the District of Colum¬ 
bia wereteharges of “inefficiency.” In this connec¬ 
tion respondents beg leave again to set out in de¬ 
tail the exact charges and the reply of the relator 
thereto. 

“I. You were assigned to the work of 
maintaining a daily record of traffic arrests 
and correcting the addresses on the record 
card of holders of District permits, on Sep¬ 
tember 22, 1928. This work was not kept 
up to date by you and it was necessary that 
other clerks be assigned to bring the work 
up to date.” (R. p. 8). 

Relator’s reply to this charge is contained in the 
following language: 

“Charge Np. 1. 

I deny Charge No. 1. The current work 
was kept up to date. It appears that a 
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more comprehensive description of the 
work assigned might well have included 
‘giving information to the enquiring public 
relating to permits.’ 

I deny that other clerks were assigned 
due to my failure to bring the work up to 
date. 

The records of your bureau will verify 
that the only other clerk assigned to the 
work was appointed Monday, September 
24, 1928, while my appointment was effec¬ 
tive Saturday, September 22, 1928, and 
that both of us thereafter worked at the 
same assignment. No other clerks were de¬ 
tailed to keep the work current and the ap¬ 
pointment of a second clerk on September 
24th was in no way due to any inefficiency 
on my part, as I had worked only one half 
day. 

The matter of correcting addresses on 
the application cards and record <^ards re¬ 
quires further explanation, however. 

After the issuance of the three-year per¬ 
mits was begun in 1926, no concerted effort 
was made to keep the addresses corrected 
from day to day on the permittee’s appli¬ 
cation and record cards. In the summer of 
1928, through newspaper publicity the 
holders of District drivers’ permits were 
notified that changes of address must be 
indicated to avoid conflicting with the traf¬ 
fic rules. It would be difficult to estimate 
the number of unrecorded changes of ad¬ 
dresses accumulating over a period of two 
years for approximately 140,000 permit 
holders. When I reported for work the 
number of these changes which had been 
recorded on the office cards was negligible, 
due to lack of help. Although the current 
work required almost continuous attention, 
considerable progress had been made while 


27 


I was working there to bring that accumu¬ 
lated work down to date. It was not by any 
means complete.” (R. p. 9). 

Certainly by no stretch of imagination can these 
charges be construed to lay the foundation of 
“inefficiency.” 

The controlling item in charge number 1 pre¬ 
ferred against relator was “that other clerks were 
assigned due to his failure to keep up his work.” 
The averment of the relator in his communication 
to respondents is “I deny that other clerks were as¬ 
signed due to my failure to bring the work up to 
date.” Relator in this statement most certainly 
admits that he failed to keep up the work assigned 
to him. He attempts to justify this failure by call¬ 
ing attention to the accumulated work. There can 
be no question that the relator in his reply to the 
respondents’ charges has admitted that he failed 
to bring > H he work up to date. 

Respondents charge the relator further: 

“2. Your failure to keep this work up to 
date was due to the fact that you use office 
time for private purposes in writing news 
articles; in using the official telephone for 
private purposes; and for receiving visi¬ 
tors on private errands having no connec¬ 
tion with the work assigned to you.” (R. 

p. 8). 

Relator replies to this charge in the following lan¬ 
guage: 

Charge No. 2. 

“I deny that the facts alleged in Charge 
No. 2, if true, (which is not admitted) les- 
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sened my ability or conduced to failure on 
my part to properly perform the duties of 
my position.” (R. p. 9). 

In substance the relator reaffirms that he did 
fail to perform the duties of his office. He states 
in his reply to charge No. 1, that “the current 
work required almost continuous attention, * * *” 
and yet, in reply to charge No. 2 he insists that 
not withstanding the continuous attention that the 
duties of the office exacted, were he to devote his 
time during official hours to writing news articles, 
using the official telephone for private purposes 
and receiving visitors on private errands, none of 
these activities conduced to failure on his part to 
properly perform the duties of his position. Such 
an argument is frivilous and fails under its own 
weight. 

Respondents in charge number 3 charge: 

“3. For circulating among the female 
employees of the Traffic Bureau a pam¬ 
phlet having to do with companionate mar¬ 
riage, free love, etc., of an offensive nature 
to the persons among whom you circulated 
the pamphlet.” (R. p. 8). 

Replying to this charge relator used the follow¬ 
ing language: 

“Charge No. 3. 

I deny that Charge No. 3 prevented the 
efficient performance of the duties of my 
position. 

I admit that some of the employees men¬ 
tioned read an unfinished, unpublished 
manuscript of my latest book ‘Blueblood 
Intimacies/ 
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It is only logical that I should endeavor 
to ascertain the general opinion of the pub¬ 
lic regarding the book before undertaking 
to publish it, with entailed expense. 

I deny that this book dealt particularly 
with companionate marriage and free love. 
It was an inoffensive, ironical, and spicy 
satirical review of modern marriage cus¬ 
toms and practices, with heredity particu¬ 
larly in view. These were contrasted with 
the slow growth of ancient marriage sys¬ 
tems since the dawn of civilization.” (R. 

p. 8). 


Returning again to relator’s reply to charge No. 
1, wherein he admits that the work assigned to him 
required his almost continuous attention and con¬ 
necting it with his admission, in reply to charge 
No. 3, that he did circulate the pamphlet, regard¬ 
less of its nature, and that he did circulate it for 
his private benefit afford sufficient foundation to 
prove the truth of the charges preferred by re¬ 
spondents. Relator’s further answer to charge 
No. 3 carries a denial that the pamphlet dealt par¬ 
ticularly with companionate marriage and free 
love, yet, he admits that it was a “spicy satirical 
review of modern marriage customs and prac¬ 
tices.” 

Upon a full consideration of the charges and the 
replies made thereto by relator only one conclusion 
can be drawn therefrom, that the duties of the of¬ 
fice assigned to him required his almost continuous 
attention; that he did engage in private enter¬ 
prises during official hours at the expense of his 
official duties as an employee in the service of the 
District Government, and that he circulated an 


30 


objectionable pamphlet among the female employ¬ 
ees of the Traffic Bureau. 

IV. 

RELATOR IS GUILTY OF LACHES 

Although Relator was removed from the service 
on December 4, 1928, this suit was not instituted 
until December 2, 1929, one year, lacking two 
days, later. Relator alleges no demand for rein¬ 
statement to his position after December 15, 1928; 
he does not allege he did not obtain other employ¬ 
ment and it appears from Respondents’ answer 
that on December 7, 1928, another person was ap¬ 
pointed to Relator’s place and has ever since been 
performing the duties and receiving the salary of 
the position formerly occupied by Relator (R. p. 
11). It is true that Relator in his amended repli¬ 
cation, states he neither admits nor denies this al¬ 
legation of the answer but the failure to deny an 
allegation in a pleading under the rules amounts 
to an admission thereof unless the pleader is with¬ 
out knowledge or information sufficient to form a 
belief, in which event he will so state. 

Rule 29 of the Rules of Practice of the Supreme 
Court of the District of Columbia provides as fol¬ 
lows: 


“Every material allegation of fact in a 
pleading, other than of value or amount of 
damage, which is not denied by the adverse 
party, shall be deemed to be admitted, un¬ 
less the latter avers that he has no knowl¬ 
edge or information thereof sufficient to 
form a belief, in which case it shall be 
deemed to be denied.” 
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The case of Arant v. Lane , 249 U. S. 367, is de¬ 
cisive of the question here presented. Arant was 
a superintendent of Crater Lake, National Park, 
and as such was in the Classified Civil Service of 
the Government. On June 7, 1913, the Secretary 
of the Interior requested his resignation. Arant 
refused to resign and demanded that he be fur¬ 
nished with a statement in writing of the reasons 
for his removal in accordance with the Civil Ser¬ 
vice Law. The Secretary of the Interior failed to 
comply with this demand and on June 28, 1913, 
notified Arant he had been removed from office. 
Arant refused to relinquish his position and on 
July 20th, was forcibly ejected from the Govern¬ 
ment office building and the records and papers of 
his office were seized by Government officials. On 
July 1, 1913, Arant notified the Secretary of the 
Interior that he was able and willing to perform 
the duties of his office. It further appeared that 
he continued able and willing to perform such 
duties until the time of the filing of the petition in 
that case. Nearly two years after his removal 
Arant filed a petition for a writ of mandamus to 
vacate the order for his removal. The Secretary 
answered the petition, to which answer Arant de¬ 
murred. The demurrer was overruled and the pe¬ 
tition dismissed. In sustaining the action of the 
lower court the Supreme Court of the United 
States said: j 

“This court has lately said that while 
mandamus is classed as a legal remedy, it 
is a remedial process which is awarded, not 
as a matter of right, but in the exercise of 
a sound judicial discretion and upon equit¬ 
able principles, Duncan Toumsite Co. v. 
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Lane , 245 U. S. 308. It is an extraordinary- 
remedy, which will not be allowed in cases 
of doubtful right, Life and Fire Insurance 
Co. v. Wilson, 8 Pet. 291, 302, and it is gen¬ 
erally regarded as not embraced within 
statutes of limitation applicable to ordi¬ 
nary actions, but as subject to the equitable 
doctrine of laches. Chapman v. County of 
Douglas, 107 U. S. 238, 355; Duke v. Tur¬ 
ner, 204 U. S. 623, 628.” 


****** 


“When a public official is unlawfully re¬ 
moved from office, whether from disregard 
of the law by his superior or from mistake 
as to the facts of his case, obvious consider¬ 
ations of public policy make it of first im¬ 
portance that he should promptly take the 
action requisite to effectively assert his 
rights, to the end that if his contention be 
justified the Government service may be 
disturbed as little as possible and that two 
salaries shall not be paid for a single ser¬ 
vice.” 

“Under circumstances which rendered 
his return to the service impossible, except 
under the order of a court, the relator did 
nothing to effectively assert his claim for 
reinstatement to office for almost two years. 
Such a long delay must necessarily result in 
changes in the branch of the service to 
which he was attached and in such an ac¬ 
cumulation of unearned salary that, when 
unexplained, the manifest inequity which 
would result from reinstating him renders 
the application of the doctrine of laches to 
his case peculiarly appropriate in the in¬ 
terests of justice and sound public policy. 

“In this conclusion we are in full agree¬ 
ment with many state courts in dealing 
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with similar problems. McCabe v. Police 
Board, 107 Louisiana, 162; Stone v. Board 
of Prison Commissioners, 164 Kentucky, 
640; Connolly v. Board of Education , 99 N. 
Y. Supp. 737, and cases cited; Clark v. City 
of Chicago, 233 Illinois, 113.” (Italics 
ours). 

It will be noted that in the Arant case the Su¬ 
preme Court cited with approval the case of “ Con¬ 
nolly v. Board of Education, 99 N. Y. Supp. 737, 
and cases cited.” Among the cases cited in the 
Connolly case are People, ex rel Young v. Collins, 
6 App. Div. 467; 31 N. Y. Supp. 698, and People, 
ex rel Croft v. Keating, 49 App. Div. 123; 63 N. 
Y. Supp. 71. In the former of these cases it was 
held that four months, and in the later of these 
cases it was held nine months, delay constituted 
laches. 

In the case of Nicholas v. United States, 257 U. 
S. 71, Nicholas was removed from the Classified 
Civil Service of the United States in violation of 
the Civil Service Act. Three yekrs after his re¬ 
moval he brought suit in the Court of Claims to 
recover his salary. In holding Nicholas was guilty 
of laches the Court said: 

“It must be remembered that we are 
dealing with the discharge of public duties 
which it is important shall be carried on 
regardless of the personnel of those who 
discharge them. While one inducted into 
office or public employment is entitled to 
the privileges or emoluments thereof, until 
legally separated therefrom, he is not ab¬ 
solved from the duty of diligence upon his 
part in the assertion of his right to the of¬ 
fice, or to the compensation'attached there- 
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to. Public policy requires that the Govern¬ 
ment shall be seasonably advised of the at¬ 
titude of its officers and employees at¬ 
tempted to be displaced when they assert 
illegal removal or suspension as a basis for 
the recovery of the office or its emoluments. 
This is necessary in order that proper ac¬ 
tion may be taken in the public interest , as 
well as that which is required to vindicate 
the rights of one wrongfully removed from 
the public service .” (Italics ours). 

The case of Norris v. United States, 257 U. S. 
77, is another action brought in the Court of Claims 
for salary under conditions similar to those in the 
Nicholas case. In holding Norris was guilty of 
laches by a delay of a little over eleven months the 
Court said: 

“ * * * The question here is: Did Norris 
use reasonable diligence, in view of the obli¬ 
gation placed upon him, notwithstanding 
his wrongful removal, to assert his right to 
the compensation attached to the office? It 
is true that it has been found that he was 
ready, willing, and able to discharge its 
duties, but no fact is found explaining his 
failure to assert his right to the office, or 
its emoluments, for the period of eleven 
months and a little over. He did not, as 
did Wickersham (201 U. S. 390), prompt¬ 
ly demand a restoration to the office, nor 
make any claim to its emoluments because 
the power of removal had been exercised 
without giving him the opportunity for a 
hearing which the statute affords. Each 
case must be decided upon it own facts, and 
we are of opinion that the findings here do 
not disclose that exercise of reasonable dili¬ 
gence on Norris’ part which the law im- 
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poses upon him as a duty if he would re¬ 
cover compensation for services in an office 
which the Government might fill with an¬ 
other, or otherwise adjust its service so as 
to dispense with the service of the plaintiff. 
Public 'policy requires reasonable diligence 
upon the plaintiff’s part , which we think 
the findings in this record do not disclose.” 
(Italics ours). 

% 

In his amended replication Relator endeavors 
to explain his delay in bringing this action. In 
considering these excuses it must be borne in mind 
that one dismissed from the service “should 
promptly take the action requisite to effectively 
assert his rights” (Italics ours) Arant v. Lane , 
Supra. 

Relator alleges (R. p. 16) that on December 11, 
1928, he requested the Personnel Classification 
Board to approve or disapprove his removal in 
compliance with section 9 of the Classification Act 
of 1923; that he received no reply from said Board 
for nearly three months when he was advised that 
the Classification Board had called upon the Dis¬ 
trict Government for a statement as to whether or 
not Relator’s “dismissal was for inefficiency, on 
account of reduction in force, or for cause,” and 
that it had been informed on March 22, 1929, by 
the Board of Commissioners of the District that 
Relator “was dismissed for cause” and that the 
said Board was without jurisdiction to take any 
action upon Relator’s request. 

The Personnel Classification Board was without 
power to require the Commissioners to restore Re¬ 
lator to his former position and, therefore, this ac¬ 
tion of Relators was inefficacious. Furthermore, 
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he was put on notice in the early part of March, 
1929, nine months before the bringing of this suit, 
that the Board was without jurisdiction to assist 
him. 

He also alleges (R. p. 18) that he complained to 
the sub-committee of the Senate Civil Service Com¬ 
mittee to investigate cases of discrimination, in¬ 
timidation and illegal dismissals in the service. 
Relator, not being in the civil service of the United 
States, this sub-committee had no jurisdiction 
over his case and, even if it had, it had no power 
to compel his reinstatement. 

Relator further alleges (R. p. 17) that the Civil 
Service Commission, on December 14, 1928, in¬ 
formed him that if an official request for his rein¬ 
statement in the Federal Classified Service should 
be received from some department or office, the 
circumstances and all the facts surrounding his 
dismissal would be given careful consideration by 
the Civil Service Commission and a decision ren¬ 
dered in accordance therewith; that for the sole 
purpose of having the Civil Service Commission 
determine his dismissal was illegal, and through 
determination of the facts, compel the Respondents 
to restore him to his position, ‘‘and with no inten¬ 
tion to accept any position other than the one from 
which he had been illegally removed,” he sought to 
secure reinstatement in the Federal Classified Ser¬ 
vice throughout the spring and summer of 1929 
by applications to appointing officers in various 
departments and offices, but was unable to induce 
any department or officer to officially make request 
to the Civil Service Commission for such reinstate¬ 
ment. 
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Here again Relator was doing nothing to effec¬ 
tively assert his rights, for even had the Civil Ser¬ 
vice Commission determined he was unlawfully 
removed from the service of the District, the Com¬ 
mission had no authority to compel his re-employ¬ 
ment. All the Civil Service Commission could do 
was to reinstate him to eligibility for reappoint¬ 
ment in the Government service. The case of Eber¬ 
lein v. United States, 257 U. S. 82, is closely in 
point. Eberlein was a storekeeper in the customs 
service; charges were preferred against him and 
after a hearing thereon he was removed from of¬ 
fice. Subsequently the charges were investigated 
and found to be false. The President of the United 
States, by an executive order, then directed Eber¬ 
lein reinstated. Thereafter Eberlein brought suit 
in the Court of Claims for his salary between the 
date of his removal and the date of his reinstate¬ 
ment. In holding he was not entitled thereto the 
Court said: 

“The order of the President could not 
have the effect of reinstating the plaintiff 
to the office from which he was removed. 
The power of appointment and removal 
was in the Secretary of the Treasury. It 
was within the power of Congress to con¬ 
fer this authority on the Secretary. Bur- 
nap v. United States, 252 U. S. 512. 

“The President’s order, while reciting 
the wrong which had been done to the plain¬ 
tiff, could have no more effect than to rein¬ 
state him to eligibility for reappointment 
in the Government service * * * .” 

* 

The last excuse alleged by Relator is as follows, 
(R. p. 19): 
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“Seeing the futility of determining the 
question at issue by attempting to be rein¬ 
stated, Relator during this period” (spring 
and summer of 1929) “conferred with 
many attorneys with a view to filing suit 
for collection of his pay and restoration of 
his position. But Relator was unemployed, 
without money and unable to pay an attor¬ 
ney fee, and therefore was unable to secure 
such legal services until finally in October, 
1929, Messrs. Dolby and White, the attor¬ 
neys in this case, consented without pay to 
present the claim provided they were con¬ 
vinced after careful study that the facts 
were sufficient to obtain a favorable deci¬ 
sion.” 

It is well settled that a party’s poverty is not a 
sufficient excuse for delay in suing,— 

“No sufficient reason is given for this de¬ 
lay in suing. It is sought to be excused on 
the ground of plaintiff’s poverty during this 
period; but in the case of Hayward v. Eliot 
National Bank , 96 U. S. 611, this court said 
that a party’s poverty or pecuniary embar¬ 
rassment was not a sufficient excuse for 
postponing the assertion of his rights.” 

(Leggett v. Standard Oil Co., 149 U. S. 
287). 

“The complainant seeks to set up his 
poverty, his illiteracy and his ignorance of 
the law as excuses for his long delay in the 
prosecution of his rights. But even if the 
sufficiency of these excuses were more 
clearly shown from the testimony than they 
are in fact shown in the present case, it is 
very well settled, both upon reason and 
upon authority, that neither any one nor all 


39 


of them combined will avail as an excuse 
for laches.” 

{Levis v. Kengla, 8 App. D. C., 230, 
239). 

Nowhere in his pleadings does Relator claim 
that the Respondents, by any act or conduct on 
their part, induced him to believe they would recon¬ 
sider their order dismissing him from the service. 
It is equally well settled that the mere assertion of 
a claim unaccompanied by any act to give effect to 
it is not an excuse for delay. In the case of Mack- 
all v. Casilear, 137 U. S. 556; a case arising in this 
District, a bill in equity was filed to set aside a 
sale under a deed of trust as fraudulent, the claim 
being that defendant, a subsequent purchaser, took 
with notice. In holding the complainant guilty of 
laches the Court said: 

“The excuse for the delay is that com¬ 
plainant protested against Casilear’s claim 
and notified him that he would not submit 
to the sale; but the mere assertion of a 
claim, unaccompanied by any act to give 
effect to it, cannot avail to keep alive a 
right which would otherwise be precluded. 
It is said, however, that complainant had 
been engaged in negotiations from time to 
time with Casilear, orally and by mutual 
correspondence in writing, which com¬ 
plainant hoped would result in a settlement 
and adjustment of their differences in re¬ 
gard to the property held by him; but the 
bill does not state that Casilear gave any 
encouragement to such hopes, or ever prom¬ 
ised any settlement or adjustment, or even 
conceded that his purchase was in any re¬ 
spect doubtful, or ever in any way recog¬ 
nized the claims of the complainant.” 
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Relator must have known from the time of his 
removal from the service that if he was entitled to 
any redress he could obtain the same only through 
appeal to the courts. He admits that he knew this 
in the spring of 1929 where he says in his amended 
replication, (R. p. 19) “seeing the futility of de¬ 
termining the question at issue by attempting to 
be reinstated, Relator during this period (spring 
and summer of 1929) conferred with many attor¬ 
neys with a view to filing suit for collection of his 
pay and restoration of his position.” 

The language of the Arant case is pertinent to 
this situation. “Under circumstances which ren¬ 
der his return to the service impossible, except un¬ 
der the order of a court, the Relator did nothing to 
effectively assert his claim for reinstatement to of¬ 
fice for almost” one year. 

Counsel for Relator, in their brief, rely upon the 
cases of United States v. Wickersham, 201 U. S. 
390, and Myers v. United States, 272 U. S. 52. 
The Wickersham case was decided long prior to 
the Arant, Nicholas and Norris cases and did not 
discuss the doctrine of laches. It is distinguished 
in the later cases. 

The Myers case presents an unusual state of 
facts. Myers was appointed a postmaster under 
a statute which provided that “postmasters of the 
first, second and third classes shall be appointed 
and removed by the President by and with the ad¬ 
vice and consent of the Senate and shall hold their 
offices for four years unless sooner removed or sus¬ 
pended according to law.” On February 2, 1920, 
Myers was removed from office by order of the 
Postmaster General, acting by direction of the 
President. On February 10, he sent a petition to 


the President, and another to the Senate Commit¬ 
tee on Post Offices, asking to be heard if any 
charges were filed. He protested to the Depart¬ 
ment against his removal and continued to do so 
until the end of his term; he pursued no other occu¬ 
pation and drew compensation for no other service 
during the interval. In August, 1920, the Presi¬ 
dent made a recess appointment of one Jones, who 
took office September 19, 1920, but the President 
never sent to the Senate notice of Myers’ removal 
or the nomination of his successor. The Court held 
that Myers could not have had a hearing before 
the Senate Committee until the Senate had been 
notified of his removal or the nomination of his 
successor. Myers brought suit in the Court of 
Claims for his salary on July 19, 1921, three 
months after the expiration of his term. The court, 
while reaffirming the doctrine of the Arant, Nich¬ 
olas and Norris cases, held that under these pecu¬ 
liar circumstances Myers was not guilty of laches, 
though the Court held that the restriction upon 
the power of the President to remove an officer 
was unconstitutional. 

The facts in the Myers case are quit dif¬ 
ferent from the facts in the case at bar. Myers 
protested to the department against his re¬ 
moval and continued to do so until the end 
of his term. Relator alleges no protest after 
December 15, 1928. Myers pursued no other oc¬ 
cupation and drew compensation for no other 
services during the interval. Relator merely al¬ 
leges that he was out of employment during the 
spring and summer of 1929. In the Myers case no 
person was appointed to Myers’ position entitled 
to draw the salary. In the instant case Relator’s 
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position was filled three days after his removal 
from the service. Myers was appointed for a term 
of four years; Relator was appointed for an in¬ 
definite period. The President, by failure to give 
the Senate notice of Myers’ removal or the nomi¬ 
nation of his successor, prevented Myers from hav¬ 
ing a hearing before the Senate Committee. Here 
the Respondents did nothing to delay Relator in 
the enforcement of his rights. 

During the year in which Relator failed to as¬ 
sert his rights, if any he ever had, another person 
was appointed to, performed the duties of, and re¬ 
ceived the compensation attached to the position 
formerly occupied by Relator. Now Relator prays 
that the Respondents be required to pay to him, as 
well, the salary of that position although he per¬ 
formed no services and so far as the record dis¬ 
closes he had other employment during the entire 
period with the exception of the spring and sum¬ 
mer of 1929. To reinstate Relator in office as he 
further prays would necessarily result in the dis¬ 
charge of his successor. The demands of Relator 
made at this late date are so unjust and inequitable 
as to preclude him from seeking the aid of this 
Court through the extraordinary writ of manda¬ 
mus. 
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Conclusion 

It is respectfully submitted that the judgment 
of the lower Court dismissing the petition for a 
writ of mandamus is right and should be affirmed. 

WILLIAM W. BRIDE, 
Corporation Counsel, D. C. 
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